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A. IDENTITY OF PETITIONER/DECISION BELOW

Simon Ortiz Martinez requests this Court grant review pursuant
to RAP 13.4 of the unpublished decision of the Court of Appeals in

State v. Martinez, No. 77776-9-1, filed on July 1, 2019. A copy of the

Court of Appeals’ opinion is attached as an appendix.

B. ISSUES PRESENTED FOR REVIEW

1. “Hearsay” is not admissible at trial except as provided by the
Rules of Evidence, by other court rules, or by statute. The so-called
“hue and cry” exception to the hearsay rule is not found in the Rules of
Evidence, other court rules, or any statute. Moreover, the exception
rests on an antiquated notion, which is now discredited, that “a female
naturally complains promptly of offeﬁsive sex liberties upon her

person.” State v. Murley, 35 Wn.2d 233, 237, 212 P.2d 801 (1949).

Should this Court grant review and hold the “hue and cry” exception to
the hearsay rule is obsolete and contrary to the Rules of Evidence and
must be abandoned? RAP 13.4(b)(4).

2. In a rape prosecution, a testifying complainant’s prior out-of-
court statements are consistent with the rationale underlying the “hue
and cry” exception to the hearsay rule only if the statements were made

soon after the alleged event occurred. Here, the statements were made



several years after the alleged abuse began and more than two years
after the charging period ended. Did the Court of Appeals err in
concluding the statements were timely and admissible under the hue
and cry exception? RAP 13.4(b)(1), (2), (4).

C. STATEMENT OF THE CASE

The State charged Simon Ortiz Martinez with a single count of
first degree rape of a child against his daughter, Y.M. CP 1. The
charging period was three years long, from July 22, 2009, to July 21,
2012. Id.

At trial, Y.M. testified her father touched her inappropriately
and had sexual intercourse with her numerous times beginning when
she was about 5 years old until she was 14. RP 514, 532-616. Y.M.
generally could not recall specific instances of abuse. See RP 573.

Three Witnesses testified about prior out-of-court statements
Y .M. made to them about her father’s alleged conduct. RP 436, 455,
508. Defense counsel objected to the statements as hearsay and
inflammatory. CP 11; RP 19-25, 404, 436. The State argued the
statements were admissible under the “hue and cry” exception to the
hearsay rule. RP 18. Defense counsel disagreed, arguing the statements

were not timely because they were made when Y.M. was 14 years old,



at least two years after the end of the charging period and nine years
after the alleged abuse began. RP 19-25. The court overruled the
objection and admitted the statements. RP 405.

Thus, at trial, Y.M.’s friend C.R. testified that sometime in
November 2014, Y.M. told her “[s]he had been raped.” RP 436. C.R.’s
mother testified that around that same time, Y.M. told her “she had
been being abused and that she didn’t want to go home.” RP 455. Also,
Y.M.’s friend A.T. testified that one day when she and Y.M. were both
14, Y.M. told her “she was molested and raped.” RP 508, 514.

Regina Butteris, a medical doctor, testified she examined Y.M.
and found no injury or other sign of abuse. RP 671, 677, 682-83.

Martinez himself testified and denied the allegations. RP 772.
He and Y.M. had got along well. RP 779.

Y .M.’s mother Ramona Rios also testified in support of
Martinez. She said Martinez had very little opportunity to be alone with
Y .M. and could not have engaged in such conduct. RP 692-93, 696-97,
703-07, 760. She had noticed no tension between Y.M. and her father
and never saw anything troubling. RP 734, 757. None of her children
ever seemed to be afraid of their father. RP 760. Y.M. ran away from

home at around the time she disclosed the alleged abuse and soon



thereafter moved to Iowa to live with her aunt and uncle. RP 622-24,
753. Y.M. had always wanted to return to lowa where the family had
lived when she was a young child. RP 753.

The jury found Martinez guilty as charged. CP 35.

Martinez appealed, arguing the trial court erred in admitting
Y.M.’s hearsay statements under the “hue and cry” exception to the
hearsay rule. The Court of Appeals acknowledged that “[t]he hue and
cry rule was originally based on the antiquated notion that ‘a female
naturally complains promptly of offensive sex liberties upon her

person.”” Slip Op. at 6 (quoting State v. Murley, 35 Wn.2d 233, 237,

212 P.2d 801 (1949)). Yet the court concluded the trial court was
bound by a 1983 case from this Court which held “that the ‘fact of
complaint’ hearsay exception remains good law.” Slip Op. at 6 (citing

State v. Ferguson, 100 Wn.2d 131, 144, 667 P.2d 68 (1983)). The court

also concluded Y.M.’s statements were timely under the hue and cry
hearsay exception because the statements were made “while the sexual

abuse was still ongoing.” Slip Op. at 7.



D. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. Whether the “hue and cry” éxception remains a
legally valid exception to the hearsay rule is an issue
of substantial public interest that should be decided
by this Court.

A person’s out-of-court statement offered for the truth of the
matter asserted is “hearsay.” ER 801(c). “Hearsay is not admissible
except as provided by these rules, by other court rules, or by statute.”
ER 802.

The so-called “hue and cry” exception to the hearsay rule is not
found in the Rules of Evidence, other court rules, or any statute.
Therefore, it is contrary to the Rules of Evidence. Id.

Moreover, as the Court of Appéals observed, the rationale
underlying the hue and cry exception is “antiquated.” Slip Op. at 6. It
rests on the discredited “notion that ‘a female naturally complains
promptly of offensive sex liberties upon her person.’” Id. (quoting
Murley, 35 Wn.2d at 237). To the contrary, “[c]Jourts now recognize

there are many reasons why a victim may wait to report a sexual

assault.” Slip Op. at 6 (citing State v. Graham, 59 Wn. App. 418, 421-

25,798 P.2d 3124 (1990) (affirming admissibility of expert witness
testimony that delay by young women in reporting sexual abuse is not

uncommon)).



Moreover, as the Court of Appeals also observed, the hue and
cry exception is not necessary in a sex offense prosecution, as it
“appears to have largely been replaced in favor of specific evidentiary

rules.” Slip Op. at 6 (citing State v. Makela, 66 Wn. App. 164, 172-74,

831 P.2d 1109 (1992) (no error to admit testimony from three witnesses

to whom victim reported rape under ER 801(d)(1)(ii)); State v. Wilson,
60 Wn. App. 887, 889-91, 808 P.2d 754 (1991) (evidence of prior
assaults on wife admissible under ER 404(b) to explain wife’s delay in
reporting sexual abuse and to rebut implication that molestation did not
occur)).

Given that the hue and cry exception is contrary to the Rules of
Evidence, is based upon antiquated notions of how female sexual abuse
survivors behave, and is not necessary to the State in prosecuting
sexual offenses, this Court should grant review and hold the hue and
cry exception is obsolete and no longer a valid exception to the hearsay
rule.

2. The hearsay statements did not fall under the “hue
and cry” hearsay exception because they were not
tjmely.

The fact of complaint rule, first announced in 1898 in State v.

Hunter, 18 Wash. 670, 52 P. 247 (1898), provides that the State in a



forcible rape case may present evidence of the fact of the victim’s
complaint in its case in chief. State v. Bray, 23 Wn. App. 117, 121, 594
P.2d 1363 (1979). “The rule is grounded in the time-honored
assumption that in forcible rape cases the absence of evidence of
seasonable complaint creates an inference that the victim’s testimony
has been fabricated.” Id. at 121-22. Allowing the State to present the
fact of the complaint in its case in chief rebuts this inference. Id. at 122.

The fact of complaint rule is narrow and allows into evidence
only the fact of the complaint and that it was “timely made.” State v.
Osborn, 59 Wn. App. 1, 7n.2, 795 P.2d 1174 (1990). The testimony is
admissible for the sole purpose of rebutting any inference that the
complaining witness was silent following the attack. Id. (citing State v.
Fleming, 27 Wn. App. 952, 957, 621 P.2d 779 (1980)). Thus, “the
statement must be made within a short time period subsequent to the
sexual offense. The doctrine rests on the premise that a victim naturally
complains promptly about offensive sexual activity and that a victim’s
silence makes it more likely the offense did not occur.” Id.

Where the fact of complaint doctrine does not apply, testimony

that the child’s disclosures were consistent impermissibly bolsters the



child’s testimony and is therefore inadmissible. State v. Alexander, 64

Wn. App. 147, 153, 822 P.2d 1250 (1992).

Here, Y.M.’s out-of-court statements did not meet the narrow
requirements of the fact of complaint exception. Y.M. made the
statements in late 2014. RP 436, 455, 503, 514. The charging period
ended in July 2012, more than two years earlier. CP 1. Moreover, the
abuse allegedly began much earlier, when Y.M. was about five years
old. RP 532-36. Thus, the complaints were not made “within a short
time period subsequent to the sexual offense.” Osborn, 59 Wn. App. at
7 n.2. They were not “timely made.” Id.

The rationale underlying the fact of complaint exception did not
support admission of Y.M.’s statements. The abuse was allegedly
ongoing over a period of several years before Y.M. ever said anything
about it. The timing of the statements did not rebut any inference that
she was silent following the abuse. To the contrary, the timing of the
statements supported the inference that she did not timely complain.
This Court should grant review and hold the statements were not

admissible under the fact and complaint hearsay exception.



E. CONCLUSION

For the reasons provided, this Court should grant review and
reverse the Court of Appeals.
Respectfully submitted this 30th day of July, 2019.

S ewre h-bon

MAUREEN M. CYR (WSBA 28724)
Washington Appellate Project - 91052
Attorneys for Appellant
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FILED
7/1/2019
Court of Appeals
- Division | -
~ State of Washington -

IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

B STATE OF WASHINGTON S
‘ 'Nov 7777'6-9 l
B Respondent -
- DlVlSION ONE ,

V.
v UNPUBLISHED OPlNlON |
SIMON ORTlZ MARTINEZ

AppeHant o ”rﬂLEDijy1;201gf-‘

ANDRUS J — Srmon Ortlz Martrnez1 challenges hlS convrctlon for frrst "

| 'degree Chlld rape argumg the trlal court erred |n admrttmg statements the vrctrm. '

' .'.made to frlends and her mother under the “fact of the complalnt” hearsay_-] o

- exceptlon He also challenges several communlty custody sentencmg condltrons o
We afflrm Martlnezs convrctron and atflrm in part and reverse ll'l part the
challenged communlty custody condltlons | |
| : FACTS o |
On Aprll 26 2017 the State charged Martlnez wrth one. count offlrst degree‘;-." '
chlld rape, aIIeglng that between July 22 2009 and July 21 2012 Martmez had ..

: _ﬂsexual rntercourse wrth hIS brologrcal daughter Y.M,, who was born JuIy 22 2000 ,

) 1 There is some questron as to whether Appellant s name is Slmon Martlnez Ortlz or. Slmon_ o
Ortlz Martlnez While the judgment and sentence refers to him as Ortiz Martinez, at trial, parties -
referred to him as Martinez Ortiz. And when he testified, he identified hrmself as Srmon Martmez ’

Thus, we referto-him as Martrnez throughout the oprnron o . :

2 RCW 9A.44. 073
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The State sought to introduce the testlmony of four wrtnesses—two of

. Y M.'s frrends the mother of one of her friends, and Y. M $ mother—-—to conflrm that -

| Y. M had reported bemg raped The State argued thlS evrdence was admrssrble

__..under the “hue and cry or “fact of the complalnt” exceptlon to the hearsay rule

' ,Martrnez moved to exclude thls testlmony, argurng Y M s dlsclosures were not__i._ - S

" made untll June and November 2014, two. years after the end ofthe 2012 chargrng_' o

: per[od and the “fact of the complarnt” exceptron dld not apply to such untlmely'

. ._dlsclosures The State contended that because Martlnez contlnuously abused .
Y M startlng at the age of 5 untll she left home at age of 14 her drsclosures were '

'trmely v |

: The trlal court ruled the statements were admrssrble It reasoned;. o

. Hlstorlcally also the [d]octrlne required that the complalnt be
'_;_trmely : But this timeliness requirement was changed in 1949 in o
-a case. called State v. Murley .. . : So. essentlally my read of Murley R

is that it dlspensed W|th the srx month or. any partlcular t|me l|m|t on..
.‘that . v e o

) So smce Murley evrdence focuses malnly on the credlbrlrty of _

- the complalnmg victim, and the timeliness of the complaint is no
longer a predicate fact that: must be proved before admission of the
-_complarnt So after Murley therevs notrmelmes_s requirement, so

- ~to speak . . ’

Whlle drscussrng ER 404(b) objectrons to lnstances of abuse pre datrng thel s

chargrng perrod the court sought clarrfrcatron from the State as to whether the “fact

: __of the complalnt” statements Y. M made related to rapes that occurred durmg the'-” |
chargmg perrod or sometlme thereafter As a part of rts ER 404(b) offer.of proof
the State provided the court wrth a transcrlpt of Y. M S chrld forensm interview from'

'. March 2016 a pollce report from the Marshalltown Iowa polrce whrch summarrzed
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her forensrc mtervrew testrmony, and a copy of Y M s medrcal records The State
| rndlcated that whrle Martlnez S abuse contmued until 2014, it sought to admlt only B
'_'those acts of sexual abuse that had occurred before—but not after—the charglng

' perrod under ER 404(b) The State clarlfled that the “fact of the complamt”}:f”v
“testlmony was not specrfrc to any partlcular 1ncrdent of rape but related to-

. “everythmg that’s happened throughout her Ilfe ne

: Based on thls clarlflcatlon the trlal court ruled that the wrtnesses could L

'testlfy that YM had reported berng raped but they could not recount any_ -

statements Y M may have made about the duratlon of the abuse the- dates of any

o abuse orthe |dent|ty of: the reported abuser

At trlal Y M. testrfled that Martmez flrst started abusmg her when she was - |

_"flve years old when he touched her vaglna Y M also testlfred that herfatherforced,

R herto rub hIS pems wrth her hands. Y M recounted an |n0|dent when Martmez Splt L

on hrs hands and wrped the sprt on his penls and on her vaglna and tned to msert

" his penls |nto her vagma- : Because it hurt “reaIIy bad,” she “kept telhnghlm to stop "

B Y. M testlfled that over tlme her fathers mapproprrate touchlng became a darly -

o 'occurrence and that sexual rntercourse occurred at Ieast every other week After .

| -Y M began menstruatlng when she was 11 or 12 years old herfather began usmgv.
; condoms durmg mtercourse

Y. M recounted how Martmez brought her pets and suggested he would

purchase other pets for her 1f she contlnued to do as he asked Y. M aIso testlfled o

_ that her father often told her that if she ever toId anybody about what was

ha}ppemng, he would “get in really blg trou,ble.
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~ To corroborate Y.M.'s version of events, the State elicited testimony from
o Y M. that Martln'ez 'Was not circumcised. Martinez stipulated that he .is not

crrcumcrsed and the court read thrs stlpulatron to the j jury As the State lndlcated :

: prror to tnal it. dld not ehcrt any evrdence from Y M regardrng sexual abuse or B |

.lrntercourse that occurred after her 12th brrthday

A T a hrgh school fnend testrfred that in June 2014 Y. M told her she had‘

L been molested and raped A T told Y M that if she drd not tell her mother about'_

belng raped she would teII her own mother about rt

That nrght Y M told her mother Ramona Rros that she had been raped by S

Martrnez R|os made Y. M confront her father wrth the story Martrnez denred'f '

Y. M saccusatrons Rlos in shock overthe aIlegatrons fled into the woods where g

. she remamed for hours Y M locked herself in the bathroom holdlng a gun untll |
. 'b-:Martrnez demanded she return the gun to hrm Rros chose not to take Y. M to the:
*;'polrce ortoa hosprtal because Y. M drd not want the famlly torn apart and wanted -
| to keep the abuse secret | o
After th|s confrontatlon Y. M felt thrngs became very tense around the_‘

- jhouse Rros admltted she drd not wantY M to be alone wrth Martrnez Y. M began

: ._"’to run away from home in October and November 2014 because she “felt like a' o

' 'lburden at the house after tellrng her mother about belng raped by herfather

Another one of Y M. s hrgh school frlends C R testrfred that Y M. stayed-'

_ wrth her over Thanksglvrng in November 2014 And at that tlme Y M told C R
that she “had been raped CR s mother, Melissa John,,_testrfred th_at a weekvorv-

two after Tha‘nk_sgiving, CR. a'sk'ed her if she would pick Y.M. up from an
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: apartment complex because Y. M. had nowhere to stay that nlght Y. M. told John
that “she had been abused and that she dldn t want to go home

Martlnez testlfled in his defense and denled that he had ever had sexualt

v r_elatlons w1th hIS daughter.
| The Jury found- Martlnez gunlty as charged The tnal court sentenced himto |
| an mdetermrnate sentence of conf|nement—123 months to tlfe The sentence-vl
included standard and speC|al condrtlons for communlty custody related to sex',
| offenses pursuant to RCW 9.94A.703 and RCW 9. 94A 704, Martlnez appeals
| ANALYSIS

A Hearsav Statements B

Martlnez argues the trlal court. erred |n admlttlng YM S out—of—court
- .s.taternen_ts.to thlrd—party wrtnesses under _th_e__“_fact_ o:fvthe; complalnt _hearsay __
| exception.. 'tWe'reyiew'a‘ trialfc0urt’s interp_retation of an'bev_identia_ry rule de*noyo, ‘

as a.question of law and review the decision to admit evidence for an abuse of

discretion. State v. Gunderson, 181,~Wn.2d 916, 92’1-22-'337 'P..3d 1090 (2014),
An abuse of dlscretlon occurs when a trlal court's . deCIsron is. manrfestly
_ unreasonable or based on untenable grounds or reasons such as af.
mrsconstructlon of a rule Id. rat 922 |

Martlnez flrst argues that the “fact of the complalnt” rule rs not a vaI|d
‘exceptlon to the hearsay rule because |t rs not found in the ruIes of evrdence :
:"The rule, derlved from the ancrentdoctrlne of "hue and cry, is. a case Iaw exceptron_
to the hearsay rule; whlch allows the State to rntroduce ewdence in sex offense o

cases that' the victim made a timely complaint to someone after belng as‘sa_ulted.-.
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'State V. Murlev 35 Whn. 2d 233, 236- 37 212 P. 2d 801 (1949) State V. Chenoweth

v188 Wn App 521 532 354 P 3d 13 (2015) Under the rule the trlal court may o

h admlt ewdence that a V|ct|m reported that he or she was sexually assaulted raped .
or molested State V. Ferguso 100 Wn 2d 131 135- 36 667 P 2d 68 (1983)
_--Evrdence of the detalls of the complamt mcludrng the |dent|ty of the offender and _ -
. ._the nature of the act are not adm|SS|ble ld P | |

The hue and cry rule was’ orrgrnally based on the anthuated notlon that "a -

' ,female naturally complalns promptly of offensrve sex Irbertles upon her person o

Murley 35 Wn 2d at 237. Courts nOW recognlze there are many reasons why a'_.ﬁ |

_fvrctlm»may wait to report a sexual assault See, é. a., ,Sta-te V. Graham 59-Wn _

"'.‘App 418 421 25 798 P.2d 314 (1990) (afflrmed adm|ssrbllrty of expert Wrtness‘ ’

| testlmony that delay by young women in reportmg sexual abuse is not uncommon) L

: -And the hue and cry exceptlon appears to have Iargely been replaced |n favor of_' "'_

| .specrflc ewdentrary rules See e.q., Statev Makela 66 Wn App 164 172 74 S

. ) 831 P 2d 1109 (1992) (no error to admlt testrmony from three W|tnesses to whom |

3 vrctlm reported rape under ER 801(d)(1)(||)) State v.- Wllson 60 Wn App 887

889 91 808 P 2d 754 (1991) (evndence of prror assaults on wrfe admrssnble under‘v. v

- _ ; ER 404(b) to explaln wrfe s delay in reportlng sexual abuse and to rebut lmpllcatlon"'

_that molestatlon drd not occur) But our Supreme Court has nevertheless_
expressly heId that the “fact of the complalnt hearsay exceptlon remains good Iaw o

"See, .., Ferguso 100 Wn 2d at 144 Trral courts are requrred to foIIow Supremev

Court precedent See Marrlaqe of Snrder 6 Wn App 2d 310 315 430 P 3d 726‘~ :

(201 8) (under vertlcal stare decrsrs courts are reqwred to foIIow demsrons handed. o
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,down by hrgher courts in same Jurrsdrctron) Thus ‘the trral court did not err ln
'evaluatlng the State's proffered evrdence under the “fact of the complarnt”

exceptron

a Martrnez next argues the tnal court erred in admrttmg Y.M.’s out-of—court‘_ L

' ‘statements because they were not trmely as requlred by the exceptron The tnal-_' |
.’court appears to have concluded that Murley drspensed wrth the tlmehness k |

'requrrement But the Supreme Court has rerterated the trmelrness requrrement'

since Murlev tn Ferquson the Supreme Court stated that “[t]he rule admrts onIyr o

‘ such evrdence as wrll estabhsh that the complalnt was trmely made * 100 Wn 2d:-

at 135 36; see also Chenoweth 188 Wn App at 532- 33 (rejectlng States:

’ argument that trmellness is no longer requrred) The trial court thus erred |nf :
; concludrng that a showmg of trmelrness is unnecessary

Thrs court however can affrrm an eVIdentlary ruhng on any .ground -

'supported by the record State V. Powell 126 Wh. 2d 244 259 893 P. 2d 615 R

- (1995) Spencerv Badqlev Mullrns Turner PLLC 6Wn App 2d 762, 785 432 |

. P.3d 821 (2018) revrew denred 438 P 3d 119 (Wash 2019)
| ln thrs case the State presented evrdence to the tnal court to establish that :
- Y.M. reported that her father was rapmg her Whrle the sexual abuse was still B
ongorng Before tnal the States offer of proof rncluded evrdence that Y M told :
f'law enfo_rcementtha_t Martrnez_.ccn.trnued to ablise her untrl_'s_he left the'famrly ho_me‘.
in Decembe-r_ 20'1_4. T:he t’ri.abl court recounted on the record- that__ the_ _Stat_e ha.di}- R
prese_nted' evi_d.en-ce_ that even afte'r YMs d_isc_los’ure tc A.T. and Rios- in June v

2014, 't_h_e rapes- continued “largely _unabated untiI December 2014.” Thus, the '
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record supports a determlnatlon that Y. M s complalnts in June. and November .

.' 2014 were trmely because they occurred whrle she was still belng abused

- AIthough the State drd not elicit evidence at trial that Martrnez contlnued to

| rape Y. M throughout 2013 and 2014 the trlal court’s admlssrbllrty rullng was not o

L 5 based on trral evrdence but mstead on the State’s pretnal offer of proof ER 104( )

: prowdes that prellmlnary questlons regardlng the admlssmlhty of evndence must

be made by the court outsrde the presence of the Jury The rules of evrdence do-I o

- not apply when the trlal court is maklng an adm|s31b|l|ty determznatlon and the B .

o "court may consrder evrdence that wouId be madmlssrble at trlal ER 1101(0)( ); o
' Statev Jones 50 Wn App 709 712 750 P2d 281 (1988) When we evaluate. -
.:the trral courts admrssxblhty decns:ons we review the evndence presented to the_.

: _ court when the court rendered |ts adm|ssrb|I|ty decrsron not the ev1dence u!trmately

admltted at trial. - See Jones 50 Wn “App. at 712 The States offer of proof |

‘ establlshed the admlssrblhty ofthe evidence. See Statev Kllgor 147 Wn 2d 288 '
_'293 53 P 3d 974 (2002) | | L |
Martrnez next argues that to be}admlsslble Y. M s complalnt had to have |

) occurred durlng the chargmg perlod But he cites. no authorlty for thls proposmon

Here, the State chose to charge Martlnez wrth flrst degree Chlld rape To conv1ct f"_- L

' Martrnez of flrst degree Chlld rape the jury had to flnd the rape occurred before
Y M s 12th blrthday See RCW 9A. 44 073 (“A person is gunty of rape of a child in
the frrst degree when the person has sexual rntercourse wnth another who is less3

than twelve years old-....". As a result the charglng perlod ended before Y. M s
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, 12th blrthday on July 22 2012 The charglng perlod had nothrng to do wuth the,
-date on Wthh Martlnez ceased h|s sexual molestatlon of Y. M

Once the State establlshed that Y. M s reports were tlmely, any delay in her»: o

reportlng the abuse became a credrblllty |ssue for the j Jury State V. Flemlnq 27 ._ o

".Wn App 952 957 621 P. 2d 779 (1980) (“The complalnt ls admrtted as bearmg s

o on the credrbllrty of the complarnant ", see also State V. Thomas 52 Wn 2d 255 -

257, 324 P. 2d 821 (1958) Martmez S defense was that Y M completely fabrlcated -

. ”the charge agamst hrm Martlnez had the opportunrty to. cross examlne Y M and'»

"to ask her why she dld not report her fathers rape untll 2014 Martmez also had -
_ample opportunlty to cast doubt on Y. M s credlblllty through testrmony from her:'- .
:mother Based on the record before us, we conclude the trlal court d|d not abuse}
its drscretlon in admlttmg fact of the complarnt testlmony Thus we affrrm '

: { -}Martlnezs convrctlon for first degree chrld rape | ‘ | |

-B' Communltv Custody Condltlons o

Martrnez aIso challenges several of the communrty custody condltlons‘ |

o rmposed at sentencrng Communlty custody condltrons are rev1ewed for an abusel’ g

- of dlscretron and wrll only be reversed if they are manlfestly unreasonable State
' Nguye 191 Wn 2d 671 678 425 P 3d 847 (2018) “A trial courts |mposmon

of an unconstltutlonal condltron |s manlfestly unreasonabl ld.

1 Crlme Related Condltlons ‘

', Martmez challenges the followmg communrty custody condrtlons as. not

crime related

5. lnform the supervnsrng CCO and sexual . devrancy treatment
provrder of any datlng relationship. . vSe_}xual contact in a
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' relatlonshlp |s prohlblted untll the treatment prowder approves of -
such : :

6. Obtam prlor permlsswn of the supervnsmg CCO before changlng;’.' i
. work locatlon -

.f'adult bookstores strlp clubs, and any Iocatlon where the pnmary o
- ,source of busmess is related to sexually expllcrt materlal o

- 1 0. Do not possess use, access orwewany sexually epr|C|t materlal_

‘as defined by RCW 9. 68 130 or erotic materials as defined by RCW'
9.68.050 or -any material depicting any person’ ‘engaged in sexually R
explicit conduct as defined by RCW 9.68A.011 (4) unless glven prlor -
approval by your sexual devrancy prowder . jj: s

. As a condltlon of communlty custody, a sentencrng court may, m 1ts

dlscretlon lmpose any crlme related prohlbltlons RCW 9 94A 703( 3)(f) A

crrme related prohlbltlon is defmed as “an order of a court proh|b|tmg conduct that_

o ‘_dlrectly relates to the crrcumstances of the crlme for Wthh the offender has been oo

conv1cted " RCW9 94A 030(10) There lS no abuse of dxscretlon |fa reasonablef o |

relatlonshlp exrsts between the crlme of conVIctlon and commumty custody "

” .condltron 'Nguye 191 Wn 2d at 684 (quotlng State V. lrwm 191 Wn App 644

-658 59 364 P 3d 830 (2015)) “The prohrbrted conduct need not be rdentlcal to

' the cnme of conwotlon but there must be' some baS|s for the connectlon ld Id.:

(quotmg lann 191 Wn App at 657). “So‘long as |t is reasonable to‘conclude th‘at
- there is a suffrcrent connect|on between the prohlbltlon and the crime of conviction,
 we wnll not dlsturb the sentencmg court’s communrty custody condrtrons " ld at .

8 685 86

10
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Notice ot,Datinq Relationship (Condition 5

The sentencmg court d|d not abuse |ts dlscret|on when ordenng that :

| "Martlnez notlfy hIS CCO of any. datlng relatlonshlp The sentencmg court has

B -dlscretlon to order an offender to refraln from “direct or |nd|rect contact W|th the- o

AI'}'VIC'[Im of the crlme or a specmed cIass of |nd|v1duals' v RCW 9 94A 703(3)(b); '»} h |

Martinez was conwcted of raplng his minor daughter w1th whom he hved wnth her- '.
'_"mother The condltlon is reasonably cnme related to protect other mlnor ch|ldren"__" ’

-if Martlnez ever dates someone who has mlnor chlldren ¥ See State V. Klnzle 181

Wn App 774 785 326 P.3d 870 (2014) (holdlng that sentencmg court dld not‘. "
' _ abuse rts dlscretlon to prohlblt szle from datlng women W|th mmor chlldren or"v- :
'-;‘formmg relationshlps W|th famllles WIth mlnor chlldren because he was conwcted

U }of molestlng chlldren W|th whom he: came- |nto contact due toa socnal relatlonshlp' '

‘.-‘jf.wnth thelr parents) Th|s condltlon furthers the States essentlal need to. protect B

| chlldren Thus |t IS cnme related and the sentencmg court dId not abuse |ts"'
x_-dlscretlon by |mposmg the condttron4 o o

o , Prohlbltlon on Sexual Contact (Condltlon 5)

B ..Ma_'rtmez a,Iso -challenges the prohlbntlon on “[sv]e'xual cont'act? ina

| relationship WIthout pnor approval of a CCO or treatment provxder The Statev

o ’concedes that the prohlbltlon is not related to h|s cnme We accept the State s

.- 3 Martinez also argues this condition is unconstltutlonally vague The Supreme Court held :
.otherwise in'Nguyen, 191 Wn 2d at 683.

: 4 Martmez relies on State v. Moultne 143 Wn. App 387,177 P.3d 776 (2008) to argue the ’
datmg relationship notice requirement.is not crime-related. - But Moultrie was a vagueness and
- overbreadth challenge to the condition that he not have contact with vulnerable lll or dlsabled
" adults.” Id at 396. The case dld not analyze the datmg relatronshlp condltlon ' :
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concession van'd remand for the sentenclng court to strike that' p.rohibttionj from |
Condition 5. ‘

’ P.ermission to Chanqé Work Location (Condition 6)

Next, Martmez argues that Condltlon 8, requmng hrm to obtaln pl’lOl’.

_'permrssmn of the supervrsmg CCO before changmg work locat|on IS not crlme~ '-,

i :related Where a condltlon |s authonzed by statute it need not be crlme related EIE

_f-_See State v, Acevedo 159 Wi, App 221 234 248 P3d 526 (2010) Rcw;_*:

0. 94A 703( )(b) provrdes that [u]nless walved by the court as part of any. term of’v".‘ o

.commumty custody, the court shall order an-offender to. [w]ork at department—, o

'Vapproved employment The sentencmg court d|d not waive thls standard

ndrtlon end n/lart|r‘ docs N challenge It ThUs, uundltlun o is statutonlyf_ o

- authorlzed as. an extensron of the condltlon that he must work at employment‘ o
] approved by the Department of Correctlons The sentencmg court dld not abuse' . '._.

o |ts dlscretlon ln orderlng Martrnez to obtarn permlssron from a CCO before-
: changlng hlS place of employment = | |

Enterlnq Sex-ReIated Busmess (Cond|t|on 9) or Possessmq Sexuallv o
EXD|lClt Materlal (Condltlon 10) » -

Lastly, Martlnez challenges the provrsrons of commumty custody cond|t|ons o

L 9 and 10 WhICh prohlblt h|m from enterlng sex-related busrnesses or possessmg .

B 'sexually explrcrt materlal In Nguye the Supreme Court held these condltlons are“ .

.approprlate ways to control a sex offenders devrant sexual lmpulses 191 Wn 2d' o

- at 686 Accordlngly, the sentencrng court d|d not abuse |ts dlscretlon by |mposrng' '

these condltlons as a way of helpmg control Martmez s sexual urges

12
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With the exception of prohibiting “[slexual contact in a relationship” in
_.Conditi'on'5, we _c,oncil_uvde that the challenged community custody co.nditions are
crime related.

’2 'Unconstitutionallv Vaque Co‘nditions o

Martlnez challenges the . followrng communrty custody condltrons as -
. unconstrtutronally vague
"IO Do not possess, use, access or view any sexual[y explicit materral-,
- as defined by RCW 9.68.130 or erotic materials as defined by RCW -
- 9.68.050 or any material deplctlng any person engaged in sexuaily o
- explicit. conduct as defined by RCW 9.68A.011(4) unless grven prlor
. --approval by your sexual devrancy provrder
18 Stay out of areas where children’s actrvrtres regularly occur-or are
occurring. . This includes parks used for youth activities, schools ,
- daycare facilities, playgrounds, v pools, swimming pools being
used for youth activities, play. areas (mdoor or outdoor), sports fields
- - ‘being used for youth sports, arcades, and any specrflc location
, |dent|fred in advance by DOC or CCO ‘ ’
Due process guarantees that laws not be vague meanlng that cmzens must-'-~ '
- ‘be afforded fair. Warnlng of proscrrbed conduct U S. CONST amend XIV § 1; o
_WASH CONST art 1,8 3 Statev Bahl 164 Wn 2d 739 752 193 P. 3d 678 (2008) -
A commumty custody condrtron is . unconstrtutronally vague |f Martrnez
demonstrates erther (1) that the condrtron does not sutﬁcrently defme the_ |

prohrbrtron so an ordrnary person can understand the prohrbrtron or (2) that the L

condrtron does not provrde sufflcrently ascertarnable standards to protect agarnst .

arbrtrary enforcement Bahl 164 Wn 2d at 752-53; see also Nquyen 191 Wn 2d "
at 678. If elther requrrement is not satrsfred the condrtlon is unconshtutronally

vague Bahl, 164 Wn. 2d at 753.

13
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A comrﬁunity _custody .condi‘tlon.' “ls_"not unco_nstitutionally vague merely, .
-becauSe a perSOn cannot predict with complete certainty the'exact point at'Which

,,hls actlons would be classmed as prohlblted conduct.” City of Seattle V. Eze ‘lll

Wh, 2d 22, 27 759 P 2d 366 (1988) Rather a condltlon is unconstltutlonally vague- .

only |f persons of common mtelhgence must necessanly guess at |ts meanmg and

h >~‘>,.d|ffer as to ltS appllcatlon ? Cltv of Seattle V. Webster 115 Wn 2d 635 643 802_:'

| o P 2d 1333 (1990) To reduce any pOSSIble chllllng effect a strlcter standard of

deﬂnlteness applles to materlals protected by the Flrst Amendment Bahl, ,164-‘ _'

. Wn.2d at 753

Erotlc Materlals and Deplctlons of Sexuallv Expl|0|t Conduct-';". )
(Condltlon 10) S . .

Martlnez challenges the constltutlonallty of the prohlbltlon on possessmn of

erotlc matenals and deplct|ons of "sexually expllmt conduct " Our Supreme

' Court already rejected a stmllar argument m Bahl In that case the" Court .

,‘ concluded that nelther phrase is unconstltutlonally vague in the context of a.‘y- 2

v.prOhlbltlon on frequentlng “establlshments whose prlmary busmess pertalns to '
i 'sexually expllcnt or erotlc materlal " 164 Whn. 2d at 758 60 Although the holdlng,'.a__.
arose ina sllghtly dlfferent context the reasomng applles to the COl’ldlthl’l ati issue -
here Condltlon 10 is not unconstltutlonally vague B | o

Areas Where Chlldren s Actlvmes Reqularlv Occur (Condltlon 18)

"Martlnez.ralses a-vagueness challenge to Condltlon 18 'requmng hlm to;

avoxd areas where chlldren s actlvmes regularly occur v He argues that phrase =

5 Martlnez also challenges the constltutlonallty of the prohlbltlon on sexually explicit o
material, but the Supreme Court held in Nguyen that this condltlon of communlty custody is not_ '
unconstltutlonally vague. 191 Wn.2d at 681 : . '

4
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‘does not prowde adequate hotice of what is prohlblted and aIIows for arbltrary, ‘
enforcement We agree in part

In. lrwm thrs court held that the phrase “where chlldren are known to

o ﬂ_-congregate was unconstltutlonally vague 191 Wn App at 654 55 And D|V|S|on |

. | Two of. the court agreed that the condition mvrted a completely subjectlve standard:'_ .

'for mterpretlng places where chrldren congregate ? State V. WaIImuller 4 Wn

App 2d 698 703 04, 423 P. 3d 282 (2018) rewew qranted 192 Wn 2d 1009 432 |
| ': P.3d 704 (2019) o

We flnd no dlfference between “areas where minor chlldren are- known to g
’. congregate and areas where chlldren s acuvrtles regularly oceur.” Whlle some of
the locatrons such as daycare facrhtles and. schools are clear other |IIustrat|ve

. Iocatlons such as parks used for youth actlwtles are not There is no standardv

- for determmmg the frequency or regularlty wrth whrch chlldren ] actrvrtles must take ;) o

place for the area to be permanently off |ImltS And the State has provrded no'f"
» ratlonale for requmng Martmez to stay out of areas. where ch|Idrens act|V|t|es '
_sometrmes oceur, such as a sports field, ‘even when no chtldren are present As i

' wrltten Condltron 18 is unconstltutlonally vague

Condltron 18 however does not allow for arbltrary enforcement In In
thIS‘ court determlned that a S|m|lar condltlon that gave a CCO the d:scretlon to
‘ deﬂne prohlblted areas, W|thout “some clarlfylng language or an |IIustrat|ve list of, i
o prohlblted locatlons ” left the cond|t|on vulnerable to arbltrary enforcement 191

v -i.-Wn.Ap.p.» at .655.; Unllke in lrwin, the condition in thrs case‘authonzes the CCO.to

15
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desrgnate in advance specmc Iocatlons where Mamnez cannot frequent Thus
the condltlon does not invite arbrtrary enforcement.

We aﬂ” rm Martmez S conwctron for flrst degree Chlld rape We remand for

the sentencrng court to strrke that portlon of Condltlon S that prohlblts sexual S

_ :contact ina relationshrp We fur‘cher remand for the court to modrfy Condltron 18 o

| .‘to be conS|stent Wlth thls oplnron We othemnse afflrm the remamrng condltrons B

WECONCUR:

16



DECLARATION OF FILING AND MAILING OR DELIVERY

The undersigned certifies under penalty of perjury under the laws of the State
of Washington that on the below date, the original document Petition for
Review to the Supreme Court to which this declaration is affixed/attached,
was filed in the Court of Appeals under Case No. 77776-9-1, and a true copy
was mailed with first-class postage prepaid or otherwise caused to be
delivered to the following attorney(s) or party/parties of record at their regular
office or residence address as listed on ACORDS:

X respondent Carla Carlstrom, DPA
[PAOAppellateUnitMail@kingcounty.gov]
[carla.carlstrom@kingcounty.gov]

King County Prosecutor’s Office-Appellate Unit

X petitioner

[ Attorney for other party

.

MARIA ANA ARRANZA RILEY, Legal Assistant Date: July 30, 2019
Washington Appellate Project




WASHINGTON APPELLATE PROJECT
July 30, 2019 - 4:14 PM

Transmittal | nformation

Filed with Court: Court of Appeals Division |
Appellate Court Case Number: 77776-9
Appellate Court Case Title: State of Washington, Respondent v. Simon Ortiz Martinez, Appellant

The following documents have been uploaded:

o 777769 Petition for Review_ 20190730161429D1977798 5164.pdf
This File Contains:
Petition for Review
The Original File Name was washapp.073019-07.pdf

A copy of the uploaded files will be sent to:

« carla.carlstrom@kingcounty.gov
« paoappellateunitmail @kingcounty.gov

Comments:

Sender Name: MARIA RILEY - Email: maria@washapp.org
Filing on Behalf of: Maureen Marie Cyr - Email: maureen@washapp.org (Alternate Email:

wapofficemail @washapp.org)

Address:

1511 3RD AVE STE 610
SEATTLE, WA, 98101
Phone: (206) 587-2711

Note: The Filing 1d is 20190730161429D1977798





